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[Inland Revenroe Appellate Tribunal)

Bafore Ch. Anwaar ul Hag, Fudicial Member and
Muhammad Akram Takir, Accountans Member

Mesers RUPALT POLYESTER LTD.
VETSus

COMMISSIONER INLAND REVENUE,
LU, LAHORE and others

5. T.A. No300/LE of 2012, decided on 14h October, 2013

Safdar Al Tax Manager _t‘nr Anpellant,

Abdul Jawwad, DR, for Respondent.

Drate of hearing: 14th October, 2013,
ORDER

CH. ANWAAR UL HAQ {TUDICIAL MEMBER). —--This appeal
s been filed by a registered person (limited company) against the
Order-in-Appeal Mo44 dated 26-4-2011 passed by the Commissioner
Infand Revenue (Appeals-I), Labore precisely on the foliowing
grounds:--

. That the respondent Mo, [ owaz legatiy bound 1o pass. the arder
snder within 120 days a3 required By first provise to sub-
sectior [2) of secrion 458 of the Act whereas the resporden! Na.
I has passed the order-in-appeal in 233 doys herce the order is
harred by time and Uabie o be guashed on this score alore,

*  That the appellanf has specifically agitated the power of
itruenee SCN under section 36 af the Act read with S.R.0.
S55(1996 dated 1-7-1996 but no where in the order-of-oppeal
i cowld ger any plece so the order-in-appeal passed by thee
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respondent Mo, 1 by ignoring the basic and privary issde
regarding defect in jurisdiction with reference to seclion 36 of
the Act reed with S.R.Q. S55({)/1996 duted 1-7-1996 hos made
the order-in-appeal of ne legal effece. Rellanee i placed on a
case reporied as PLD 1939 Lak. 47 wherein the court held that:

"where the inidal order or notice i3 vodd all subseqoent
proceedings, order or super siructure bullt on it are alse
void...."

‘That the learned respondent Mo, 1 has been failed to appreciate
that S.R.0. 555(I0/199% dated 1-7-19% has been issued
specifically o empower the adjudicating officer of sales tax for
izssnance of SCH for recovery of tix under scction 36 of the Act
and not under section 43 of the Act.”

2. Relevant facts giving rise o this appeal are that the appellant
derives income from manufacture of polyester products. The audit of the
appeltant was conducted for the tax period 2008 to 2009 and it was found
that she appellant did not pay sales tax on the supply of waste bags: ie.
PP Bags, PTA Bags, Polythene Lincrs, and also supplied empty jumbo
PTA Bags to its sister concern Messrs Rupali Limvited withour charging
sales tax. In consequence of the observations made by the audit team, the
concerned  Assistant Comdnissioner issued letter to the appellant, in
responss b0 which the appellant vide its letter dated 26-4-2010 had
agresd 1o adjust the Hability of principal amount Bs 538,895 against its
due refund. However, the defanly surcharge and penalty was contested by
the appeilant. Conssquently, proceedings under sections 11{2) and 36(1}
read with section 34 and penalty under Serial Mo.5 of the Table of
section 33 of the Sales Tax Act, 1990 were initiated through show-cause
notice dated 10-5-2010. In response to such notice the appellant inter alia
submied that PP bags and PTA Bags and Polytheno Liners were
covered. under code 63053300 and were zero rated wide S.R.O.
62HDI2005 dated 17-6-2005. It was further submitted that there was

_ misconcepibon, betweon Textile Sector and FBR on the charge of sales tax

on theas items and ultimately this misconception was removed by issuing
a letter vide C.No. P{IOMSTT/2005 dated 22-6-2005 by the Board. It was
requested that default was neither wilful nor defiberate. . The learned
Apsigtant Comrmissioner Intand Revenue was not convinced with the
submissions of thy appelant because in her view that the violation of the
provisions of law was confirmed by the appellant by its own action of
agreging to the adjustment of principal amount of Rs. 538,895 from its
pending refund and thus assessment order dated 16-8-2010 was passed
_raising a tax demand of Bs 538,895 alomg with default surcharge and
penalty under section 33(5) of the Sales Tax Act, 1990,

3. The appellant assailed the said order before the first appeltate
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anthoridy o legal as well as factual grousds as stated above. The leaed
first appeliate authority alsoe did ool agree with the submissions of the
appellant and sccordingly dismissed the taxpayer's appeal through 2
speaking order dated 26-4-2011.

4,  The learned AR asssiled the impupned order before ws on the
grounds mentioned above as well as that the leamed first appellate
authority was legally bovnd 10 pass an order within 120 days in terms of
ficst proviso to subsection (2) of seclion 45B of the Sales Tax Act. 1990
whereas in the instant case the order was passed aller expicy of 120 days
and thus, according to the learned AR, the impugned oeder iz thme
harred. In support of (e contention the learned AR also placed reliance
on case law reporled a3 PLD 1989 Lab. 47 wherein it has been held that
“where the initial order or notice is vold all subsequent proceedings,
order or super strocture built on it are also void.” He further
submirted that issuance of show-cause notice and on the basis thereof
pmiﬁg the order-in-original was without jorisdiction as having been
issued/passed by an Officer of Inland Revenue nol competent in terms of
§.R.0. 555111996 dated 1-7-1996 holding the field at the relevant time,
He submitted that the pecuniary jorisdiction of - the Assistant
Commissioner was to deal with the cases involving amount of fax not
cxceeding five hundred thousind rupees whereas the show-caise motice
was issuwed for the alleged amount of Ra.538,895 exceeding such limit,
thus, the Assistant Commissioner Inland Revenue was nol compelent to
issue the show-cause nodice or adjudicate the matter or passed order-in-
original being beyond the said monetary limit provided in the abowe
referred S.R.0. Reliance was placed on an unreported judgment of this
court in Appeal No. 5.T.A. No.8TI/LB/2012 dated 16-10-2012. He
farther contentéd that the said 5. R.0. remained dormant tilf the omission
of scction 45 of the Sales Tax Act, 1990 i.e. 28-9-2009, the said 5.R.0.
became applicable on omission of the said section. He contended that
S5.R.0, 555(0/1996 dated 1-T-199% was eperative and holding the field
till 1-6-2012 i.c. the date it was rescinded by the Federal Board of
Revenue vide 5.R.0. 594(1)/2012 dued 1-6-2012,

5. The learned DR on the other hand while opposing the arguments
advanced by the leamed coonsel for the appellant supported the
impugned order and contended that S R.0. 335(11 1996 dated 1-7-1996
only issued in respect of officers of Collectorates and not the Officer of
Infand Revenue and on omission of section 45 from the Sales Tax Act,
1904, every Officer of Inland Revenue was competent 1o issue show-
causc potice dand adjudicate the case irrespective of pecuniary
jurisdiction. He further contended that the show canse notice was rightly
issued under sections 11(2) and 36(1) of the Sales Tax Act, 1990 and the
Asgsistant Comenissioner Infand Revenue was competent 1o adjudicate the
matter.
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. We have considered the arguments put-forth by the learnsd
representatives of both the sides and perused the available record and
alzo perused the judgments cited at bar. In our considered view, the
pivotal issue that arises out of the impugned order and s required to be
deliberated upon is that whether or ot the ficst adjudicating autherity the
learned  Assistant  Commissioner  Infand  Revenpe could  assume
jurisdiction in absence of sections 11(3) and section 45 of the Sales Tax
Act, 1990 and under sections 11 and 36 of the Sales Tax Act, 1990 in
respect of those cages where the amount of wax involved exceeds five
hundred thousand rupees. Te appreciate the points raised by the
appeliant, it is necessary (o narrate briefly the history of the legislation
on the sabject ar which the powers were given to the adjudicating
officers to adjedicate upen the maticrs relating 1o gales tax. The Sales
Tax Aci, 1990 enabled the Federal Board of Revenve o frame rules,
iszue ootifications, orders amoag otfers, for the purposes of this Act, In
pursuance thereof section 11(3) since repealed, of the Sales Tax Act,
19800 empowered the Pederal Board of Revenue “fe isswe 2 notiffcation
in the official Gazette, specifly the afficers of sales iax anihorized to
fake action under the provizions af subsection (1) and subsecton (2)."
By wirtue of this power, the Federal Board of Revenus issucd a
Motification 5.B.0. 355(1)/19% dated 1-7-1996. According to the said
notification powers had been given o the officers of sales ax
adjudicate the cases involving asscssment of sales tax, charging of
additional tax, imposition of penaity and recovery of amount erronenusly
refunded subject to limitation and condiions as specified therein. This
nodification was replaced by a permanent legistation i.e, section 11(3) of
the Sales Tax Act, 1990 was omitted and section 45 substituted by virlue
of the Finance Crdinance, 2000 which also contained a similar powers 1o
the Officers of Sales Tax given in the earlier Motification. S.R.O.
S55(1)01999  dated  1-7-1996.  Subscquently the “Falend  Hevenue
Services” (IRS) Departient was ¢reiled by the Revenue Division vide
Office Memorandum Mo, F-&/202000-CF-11 dated 12-9-200% with the
intention o bring the Federal Excise Act, 2005, Sales Tax Act, 1990 and
Income Tax Ordinance, 2001 under one roof, Against this back grownd
“Finance Amendment Ordinanee, 2008° was promolgated by vireoe ‘of
which scction 4% of the Sales Tax Act, 1990 and section 31 of the
Federal Excise Act 2005 was omined. These amendments were conlinued
in - force (il 5-6-2000 through subsequent ~“Fimance Amendmsns
Crdinaree, 2000° and finally through “Finance Act, 2000° aforesaid
amendments were saved with effect from 6-6-2000 which are’ sill
continued in the respective statutes.

7. We shall now proceed to discuss the principal point argoed
before uws in respect of the Matification §.R.0.555(10 1996 dated 1-7- 1996
as to whether this notification was reactivated and in force after the
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date when section 45 was omited. To apprecinte this issue it will be
appropriate 1o reproduce aforesaid 5. R.0. here wnder;--

“GOYERNMENT OF PAKISTAN
CENTRAL BOARD OF REVENUE
SALES TAX WING

TEE

Islamabad, the 1st July, 1996

NOTIFICATION
(SALES TAX)

5SRO, 355(196.-—-In excreise of the powers comferred by
subsection (3) of section 11 and section 36 of the Sales Tax Act,
19480, the Central Board of Revenuve is pleased to authorise the
officers of sales tax specified in columa (2) of the 1able belew to
adjudicate the cases involving assessment of sales tax, charging
of additional tax, imposition of penalty and recovery of amount
creoneously refunded subject to Llimitations and conditions as are
specified in column (3) of the said able:--

TABLE

. Designation of Limitations and Condifions
Na. Officer

(1) i2) (3}

1 Superintendemt/Senior | Cases falling under subsection
Auwdirer, (1) af section 11 of the Aci.

2, Assisrant Collecior Coser falling under subsection
(2) of secrion 1 and section
36 af the Aect, provided thar
the ameount of tay invalved or
the  gmodml  erroRecusly
refinded does nor exceed five
hundred thousard rmpees.

I Depury Collecrar Coges falling under subsection
{2) of section 11 and section
36 of the Act provided thar the
amount of 1ax imvelved or the
amount erronsously refunded
does mot exceed ore mitlion
FIPEES.
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4, Addirional Callecior Cases jafling under subsection
' {2) af section 11 and section
36 of the Aet withon any
resiriciion ai e the amoint of
tax  imvolved or amount
erromecusly rofiunded,

Amended vide 3.8 O 1318(1)/98 dated 28-11-1 398"

#. Before procecding further, it would be convenient 1o consider
the matore of the said sotification which i= clearly a procedural
notification giving the powers (o the Oificers of Sales Tax Collectrate 1o
adjudicate upon the matters in respect of i coses involving assegsment
of sales tax, charging of mdditional tax, imposition of penalty and
recovery of amount erroncoutly refunded subject w0 limitation and
conditions x5 epecified therein. This notification docs ot creale any right
or lishility. We have already scen that this notification was replaced by a
permanent legialation, section, 11(3} of the Sales Tax Act, 1990 was
omitted and section 45 substineed by the Pinance Ovdivance, 2000
Subsequently, Finance Amendment Ordinance, 2009 wat promulgated by
virtoe of which section 45 of the Sales Tax Act, 1990 and section 3] of
ihe Pederal Excise Act, 2005 was omited, These amendmenis were
contlvied in force till 5-6-2010 through subsequent Finance Amendment
Ordinance, 2010 and finally through Finance Act, 2010 the amendments
were saved in the said Acts with effect from 6-6-2010 which are still
continued in  the statutes, Notifications issued uonder the maid
provisions have not been saved either in the Sales Tax Act, 1990 or
through any nedification. As explained by Lord Reading C.J. in Wamon
v, Winch:—

“f¢ kas been lomg established that, when an Act of Parliament
is repealed, i mnst be considered (greept af fo fransactions
passed and eloged) ax if it kad never existed..... [t would follow
that any bys-low made under o repealed statuie ceases fo have
any validity eniess the repealing Acl corlging some provitien
preserving the validity of the bye-law ﬂﬁwﬂﬁiﬂmﬂq the
repeal. ™

As the parcns section 11(3) of the Sales Tax Act. 1990 under which the
Motification S.R.0. mlmwwmmwmm
saving clanse for this notification,

9, We have in our mind section 24 of the General Clauses Act,
1897 and if the submission of the learned AR that the aotificatdon would
be a byc-lzw that would have continged potwithstanding the vepeal of
section 1103} of the Sales Tax Act, 1990 is accepted then it will be in

Pak Law Publication:
Office # 05, Ground Floor, Arshad Mansion, Near Chowk A.G Office, Page 6 of 15
Nabha Road Lahore. Ph. 042-37350473 Cell # 0300-8848226



Sales Tax Case
Email No. 62-2014

conflict with section 24 of the General Clanses Act, 1897, Section 24 of
the General Clauses Act, 1897 is reproduced hereunder:--

Section 24.

“Where amy Cemtral Act or Regulation i3, after the
commencement of this Act, repesled and re-gpacted with or
witheut modification, then, unless i f5 otherwise expressiy
provided, any oppeistment, motification, order, scheme, rule
Jorm or bye-fow, made or fisded woder the repealed Act or
Regulotion, shall, so far as it is not inconsisient with the
provisions re-ciacted, continue in force and be deemed to have
beer made or issned anader the provisions so re-enacted, poless
and wntil it i superseded by any appeintment, notificarion,
arder scheme, rule form or by-law, made or lssned under the
provisions so re-enacted and when any Cemiral Act or
Eepuiation, whick, by o notification weder. 5. 5 or 54 of the
Scheduled Districts Act, 1874, or any like law, has Been
extended to any focal area, has, By @ subsequent notification,
been withdrawn from and re-exlénded to sueh area or any part
therenf, the provisions of such Aer or Regulation shall be
deemred to Rave been repealed and re-enacted in such area or
part within the meaning of this seetion. " [emphasis supplied]

We consider that this submission is entirely without force and io this

conclusion we find suppori from Interpretation of Statate by Craies on-

Statwte Law, 6th Edn, Page 334 which reads as under:--

1.

“If the statute under which Bye-laws are made is repealed,
those bye-daws are impliedly repealed and cease o have any
validity unless the repealing siatwte confging same provision
preserving the validity of the bye-law notwithstanding the
repeal. This follows from the rule ... whee an Aet af
Parfiameent f¢ repealed it musi be considered (except fo
transactions passed and closed) ag if it had never existed. "

After creation of Inland Revenwe Services (IRS) Depariment,

section 3003} of the Sales Tax Act, 1990 was substitited through Finance
Act, 2010 which only empowered Commissloner Inland Revenuve to
direct their subordinale Qfficers to perform funciions in respect of such
persons or clagses of porsons or such areas as the Commissioners may

direct.

Section 30(3) aof the Sales Tax Act, 1990 iz reproduced

herewnder;-«
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Officer, Inland Revenoe Officer, [nspector Inland Reveoue, and
officer of Inland Revenwe with any other designation shall be
sub-grdinate to the Commissioner Inland Revense and shll
perform their fenclions in respect of such persons or clisses af
persons or suel areas of the Commissioners, to whom they are
subordinats, may direet.” [emphasis supplied]

By virtue of the power given in the aforesaid section, the Commissioners
Inland Revenue issued jurisdictional orders for their subordinate officers
and difected them to perform their functions in respect of such persons
or classcs of persons or such areas as (hey were directed. According to
the said jurisdictional orders powers had been given to the Officers of
Inland Revenue inter alia 1o adjudicate the cases involving assessment of
siles tax, charging of additional tax, imposition of penalty and recovery
of amount ecroneously refunded subject to limitation and conditions as
specified therein. By following the jurisdictional order lssued by
Commissioner Inland Revenue, the learned Assistant Commissioner
Indand Revemue had rightly passed the Order-fn-Original dated 16-8-2010,
Whereas, the 5RO, 555{I)/1996 dated 1-7-1996 was inconsistent with
the provisions of section 30(3) of the Sales Tax Act, 1990 and only deals
with the officers of defunct Customs, Excise and Sales Tax group cadre,

" The Honorable Supreme Court of Pakistan in the case fitled as A.R.

Awan and 2 others v. City District Govermment, Karackl reporied as
2011 SCMR 621 held thar:--

It ts not for the court do-extend the scape of the Act on the
ground of econvenience when the longeage of the law is clear
bevond dombr,

Il. We have also observed that the FBR vide S.R.0. 5940012012
dated 1-6-2012 stately while exercising powers under section 11 of the
Sales Tax Act, 1990 rescinded S.R.O. S55(IM1996 dated 1-7-1996,
reproduced here under:--

"GOVERNMENT OF PAKISTAN
MINISTRY OF FINANCE, ECONOMIC AFFAIRS,
STATISTICS AND REVENUE
(REVENUE DIVISION)

LLALELRE ]

Islamabad, the lst Jupe, 2012,

NOTIFICATION
(SALES TAX)

S0, 3942012, —-In exercise of the powers conferred by
clause (46) of section 2, clause (b) of subsection (2) of section 3,
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section 11, clause {a) of subsection {3} of sectlon 13 and
seclion 36 of the Sales Tax Act, 1990, the Federal Government
is pleased to rescind the following Molifications, namely:--

(i) Mo, 8. R0, S55(I)/1996, dated the Ist July, 1906;

{ii) Mo, S.R.0, B49(0W 1997, dated the 25th Seprember, 1997,
(i) Mo, S.R.OL 103(Ir2005, dated the e February, 2005;
{iwv} Mo, 5RO, 15(0 2006, dated the Gth JTanuary, 2006; and
v} Mo, S.R.0. 64402007, dated the 2Tth June, 2007,

&, This Motification shall take effect on and from the Zod day of
Jume, 2012.

12, Im owr firm Yiew, at the time of issuance of aforesaid rescinding
Motification  dated  1-6-2012, the provigions of subsection (3) of
section L1 of the Sales Tax Act, 1990 were not available on the statue
book, wherc-under S.R.0. 555(I)/1996 was issued, Therefore, it was a
furile exercise on the part of the FBR as the said 5. R.0. had already lost
its legal efficacy since the date of enforcement of the Finance Ordinance,
MW where under subsection (3} of section 11 of the Sales Tax MAct,
1990 was oanittes!, The learned AR also having no answer to the query,
a5 to whether at the time of rescinding notification, any other 5.R.O.
wiis issued or amendment was brought on the statute book for assumption
of jurisdiction to any awtherity cegarding performing the fusction of
adjudication, except the powers as given under section 30(3) of the Sales
Tax Act, 1990,

I3, We have also minutely cxamincd the judgment dated 16-10-2012
of this Tribunal rendered in 5.T.A. Mo, 871/LB/2012 relied upon by the
AR, o the poinl of pecuniary jurisdiction in terms of S55(1)/ 1996 dated
1-7-1994, rclevant porton of the said judgments is re-produced here
wikder:--

§5.T.A. Mo 871/LE/2012
Judpment dated 16-10-2012

“fv) He furcher argied Thatl the Assistani Commissioner Inland
Revenneddudit afficer in the subject cage was nol competent o
Issue the show-cause notice and to adjudicare the marter in view
af the provisions of 5.8, S55({/1996 dated [-6-I996 which
SR @5 sl in the field. In terms of the said S.R.O., an
Aszistans  Collector  {now  Assistant  Commissioner) conld
adindicate the cazes falling nrder subsection (2) of section 11
and section 36 of the act provided thar the amouns of e
imvolved or rhe amount erroncously refind did nor exceed
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14.

Be 500 06K, The impupgned adindicaiion by the adfedicaning
auikortty was, trergfare, illegal and void ab iritie, The connsel
relied on ihe judgment of this Appellate Tribuwal in 5.T.A.
No S30LE201 1 and 5.T.A. No STSLB/2011 titled as Messes
Coglall (Pw.) Lid _and Messes  Ttereos Copy of the said
Judgment was alse placed on record”

*[iE) We alse agree with the corlention af the Tearned counsel
far the respondent regording pecentary jurisdicrion of the
Assisiant Comemisstoner, Although, the this arpumeni was rot
pleaded ai first appeal siage by the respendent bul as per dictum
of apex court in referred fudpment reported ar PTCL 2007 PLC
64 that pure geestion of law can be raized ar any stage. of
procecdings. The issue of pecuniary jurisdiction of the officers of
Inland Revenne wnder S.R.O. 555(1)/1996 Nas already bein
geitled By another  bench of this  Tribweal in S.T.4.
No. 530/LB/301] and 8.T.A. No. S78/ALRB/20T and we concur
with the finding in the said judgment. Conseguently, it is held
that the Assistart Commissioner Inlpnd Revenwe Andit afficer

who isswes the show-couse notice and passed the Assessment

Ovrder, therefore, connot be assnmed to Bave been passed under
the particular siaiuie and is held to be woid ab initlo,

femiphasis supplied]
I addition to aforesaid judgmen:, we have also examined the

following judgments produced before ws in some other appeals on the
subject, The relevant potion of these judgments are ac wnder:--

Pak Law Publication:

8.T.As. Mos. 530 and STH/LE/2011

Judgment doted 11-10-2013

“d. The learned AR appearing on behalf of the appellans
contended that the show-cause novice as well as order-in-
arigingl iz bevord furisdicelon of the Depury Commissiener of
Inland Revenue in terms of S.R.0. 555(1)/1996 dated 1-7-199%
fence the impugned erder is void ab initio. Under the said
notification issued by the Federal Board of Revenne in terms of
‘section 36 of the Saler Tax Act, T990, the Depury Commissioner
‘of Inland Revenue has boen authorized 1o adiudicare the cases
invlving assessment of sales fax, charging of additioral tax ang
imposition of penelty provided thet the amount of tax Involved
does not exceed R 1,000,000 whereas in the instant case, the
learned Deputy Commissioner had been pleased to-adjudicare
the case involving sales rax of Bs, 7,503, 680, Rellance has been
placed on the judgment af the Tribunal reported as 2001 PTD
{Trib. ) 19437
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"9, We alse find ourselves in full agreememt with  fiee
areuments of learned AR thar the show cause noties fsswed Dy
the  Deputy  Commissioner  was  beyond  kis _pecaniary
[urisdiction. ft hes already been held by she Tribunal in i
Jndgments in ihe appeals supra thal o novece Issued withonr
Jurisdiciion {3 Hlegal and welawful and no action can be taken
apalnst a citigen In pursnance thereaf. It has alse been held in
the case reported ar 206 PTIY 219 and 2001 PTD (Trik) 1943
that an order withont jurisdiction iz a frand on the law and con
newver b asiimed fo have been passed under the particelar
statuie. "
[emphasis supplied]

S.T.A. No. S5/LE/2012
Judgment dated §-4-2012

“The iszwe of pecaniary jurisdiction of the officer of Infard
Revenne nnder 5.K.0. 555(1) 1896 dated 1-7-1995 Rhas already

been settied by another beach of this Tribunal in S5.T.A.
No.530/LB/2011 and §.T.A. No. STEALB20IT and we conenr
with the findings in the said ju ent. Correquently, it is held
thar the Assistart Comeissiorer/fnlond Revenue Officer Anudit
Officer, who izsne the show cause rotice ard parsed the order-
im-origingl thergfore, connot be assumed fo have been passed
witder the pardeular stande and s held 1o be void abinitie, ©
lemphazis, supplied]

5. T.A. No.STO/LB/ 2012
Judzmeit dated 18-10-2002

“Perusal of the aforesald provision clearly shows that ke
Depury Collector appearing af Serial-3 of the Table to 58,0,
FEN(N)A199G dared ]-T-1996 sholl be consirued and read as
Depury Commissioner, Inlana Revenus and ai such the objection
:J;J'J'.Frc fearned DR that simce the Deputy Collecror was mentioned
in the said novificarion, thus, &t would mer apply fo the Depuly
Commissioner, Iniand Revenue is withour any substance. Jt is an
admitted posivion that the rax fevelved in this case was much
beyond the monelary fimit prescribed for adiudicarion of the
cases by the Deputy Commisstoner, Irlgnd Reverne as Sevial-3
af the Table to 8. 8.0, SSS{IWI996 dated 1-7-1996 and the seid
ER.0. remained in_the fleld tf] 1-5-2012 when it was
reseinded by the Federal Government vide 5.0, S04(I)/2012
dated 1-6-2012, While rescinding 5.R.0. 555(1)/1996 dared
[-7- 1996, the Federal Governmert ipecifically mentioned that
the rescinded 5RO, shall take effect on and from the 2nd day of
June, 2002 meaning thereby that fhe earfier notificarion
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Pak Law Publication:

prescrifing the pecuniory jurisdiciion of the various afficers was
very much in rhe fleld off 1262002 and rhe conrention of vhe
learned counsel for the registered person that the show-couse
notice and superstraciire buill there wpon by way of original
order and - the rmﬂgﬂed order wag withont jurisdiction and
COPEIN H Judiee, .

...... It is further pointed that the issne regarding jurisdiction
:_Jf the officer of Inland Revenne to adiudicate tay matters fas
wlready been decided by this Tribunal in case “Messrs  Global
(vt ) Led, and arotier v, Connissioner, fnfand Revemee, RTO,
Multen ™ vide order deted 131-J0-20011  passed in 5.TA
No SR  and 8 T.A. No STOLBA20I] and  “Messrs
Toralim Steel Casting, Dewab Nagar Road, More Emanabad,
Gujranwala v. Commissiener Infand Revenwe (Appeals), Lahore™
vide order dated 6-4-2002 passed in 5.T7.4. No S3ALB2002. In
the said cases, it was held thar the show cause nolice, isswed by
e Deéputy Commizsioner was beyond Ris pecuniary jurisdiction
in rerm of S.R.O. S55(I/1006 dared F-7-1996 and we find
aurselves in fall agreement with the aforesaid judgments..,. "

8, T.As. Mos, 629 and 63IWVLEB/2012
Judgment dited 24-10-2012

it ‘The case-law relicd upon by learned AR shows that the
isswe regarding jurisdiction of the officer of Inland Revenue o
adjudicate tax matiers has already been decided by this Tribunal
in case of “Messrs Cilobal (Per) Led., and another v,
Cownnissioner, Tnland Revenue, RTO, Multan® vide order dared
JI-F0-200] passed in S.T.A. Ne, SIMLB/ANT and S.T.A.
No STSAR200T, and “Messrs  Thrahim Steel Casting, Dawab
Nogar Road, More Emanabad, Gufronwele v, Commissioner
Inland Revenve [Appeais), Laliore” wide order dared -4.2002
passed in 5.7.A. Mo, S5ALE2002 Tt was held that the show-
canse nodice fssued by the Deputy Commissioner was beyond
big pecuniary jurisdiction in term of S.B.Q. 555(1)/1956 dated
[-7-19%6 and we find ourselves in full agreement with the
aforesaid judgmenis,.....”

lemphasis supplied]
5. T.As. Mos. 685 and 686/LB/2012
Judpment dated 21-12-2012 [2013 PTD (Trib) 537]

"%, The issne of pecumiary jorisdiction of the Inland Revenoe
wnder S.R.0. 555 ([)/1996 daved I-6-1996. has already been
settled by some other benches of rthis Tribunal in S.T.A.
No.530/LB/2011, S.T.A. No. S78/LB/20I1 and S5/LB/201Z
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and we agree with the findings in the said judgments.
Conseqquenily, il is beld that the Deputy Commissioner Inland
Revenue who issue the show capse nodice and passed the
impugned Assessment Order, could oot assume the jurisdiction
W dssue the show cause notice and pass the impugied
Agsessnrent Order under the law therefors, the same are without
lawEul suthority and void ab initio.”

Temphazis supplied]

5. T.A. Mo, 6WLE2013
Judgment doted 26-6-2013

"The izssue af pecuniary jurisdiction of the Inland Revenue
under 5.0, SS5(I/19%6 dated 1-6-1996 har already been
seftled by some other beaches of this Tribweal in 5.T.A.
No. SIWLB2NIT, 8. T.A. No. STR/ABROI] and 55/LB/2012
and we agree with the findings the said judpments.
Consequently, it iz held that the Deputy Cominissioner Inland
Eevenue who issue the chow cause ootice and passed the
impugned Assessment Order, could not assume the jurisdiction
to issue the show cause notice and pass the impugned
Asgegament Order updec the law therefore, the same are withour
lawful authority and void ab injtio.

fermphasis supplicdf

I5. Tt was noted by us that amongst afore-quoted judgment,
consolidated  judgment  dated  11-10-2011 réndered  in - S.T.A.
No S30/LE/200] and S.T.A. No S78LB/201] tided a3 Mesrrs Ca.ﬂﬂi:
[Pvt.) Lid. and Messrs Mervos was earlier in time and was followed in
sutrseqmn: judgment dated 6-4-2012 rendered in 5.T.A. MNo. 55/LB/
2012, Later on, aforesaid both judgments were made basis by this
Tritunal for the cancellation of impugned order-in-origingl passed by the
learned adjudivating authorities on the poier of pecuniary jurisdiction.
Adfter minute study of all these judgments, it was further noted that these
are also silent regarding implications of the "Finance Amendment
Ordinance, 2009°, °“Finance Amendment Ordinange, 20107, "Finance
Act, 2107 and the substitution of section 30{3) of the Sales Tax Act,
1990, where under, jurisdiction was vested in the authorities of Inland
Revenue Service (IRS) 1w exercise the powers Irrespective of any
restriction of pecuniary jurisdiction, In our opinion, this Tribunal while
rendering  aforesaid judgments was nor properly assisted by the
taxpayers, hence, these referred judgments are "per incuriam®, Further,

the law of precedent is not applicable to per-incuriam decision, which

carfy o binding force. Reliance may be placed on PLD 1963 Kar. 280,
1995 CLC 1453 Kar. and PLD 1991 Kar. 320

16, In view of the above, we reject the plea of the appellant
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regarding the issuance of show-cause notice and affirm the assumption of
Jurisdiction by the learned Assistant Commissioner Infand REevenue
(ACIR) in terms of section 30(3) of the Sales Tax Act, 1990 for issuance
of show-cause notlee dated 10-5-2000 and passing of Order-in-Original
dated 16-8-2010. We further hold that 5.R.0. $55(1)/1996 dated 1-7-1996
haed bost its validity when the provision of subzection (3} of section 11 of
the Sales Tax Act, 1990 was repealedfomitted by virtwe of Finance
Ordinance, 2000, The subject issue of sub-ordinate legislation is best
summarized by the-saying that “all the chicks will go with the ken",

17, The secomd point urged by the learned AR of the appellant was
that the appellate suthority” was legally bound to pass the order within
120 days as required under first proviso to subsection (2) of section 458
of the Sales Tax Act, 1950 has also found oo foree as first proviso to
subsection (2} of scction 458 of the Sales Tax Act, 1990 is direciory in
pature and not mandatory in character. Reliance may be placed on the
jodgment of the Honourable High Court in the case of Messrs Super Asia
Muhammad Din Sons (Pvi.) Led, v, Collecror of Sales Tax and others
cited a3 2008 PTD 50 wherein it has been held thae:--

"The claim of the revenue that the prescrebed imitation: of 43
days for completion of adigdication proceedings as provided
throngh Finance Ordinance, 2000 and enkanced to 90 days by
Finance Act, 2000 is merely directory cannot be accepted. It is
seftled low that where inaction on the part of o poblic
functionary within the preseribed time is lkely to affect the
rights of a citizen the prescription of time is deemed directory.
However, where a public fanctionary is empowered fo create
lability agalnst a eitizen only within the preseribed tine, it is
mandatory. The acceptance of contention of the revenne in thar
regard will make a provivion of faw redundant and nugatory.
Redundancy or superfluity of an Aet of Parliontent. and a
provision of law cannof be readily aceepted. AN the moere so
when the prescribed Umit s beneficlal for the eitizen and
restricts e axecutive power o touch the pockel of a tax-payer
thereby creating certzinly that affer its expiry even if there was
a good case for creafion af lability he will not be dragged in. ™

femplasis supplied]

If for arpument sake we aceept that the appeal before the learned CIR(A)
was time-barred, this will result in confirmation of tax demand apainst
the taxpayer, We are of ithe opinion that it will not be an acceptable
situation for the taxpayer against whom a tax demand which he has
contested in appeal before Learned CIR{A) will auwtomatically stand
confirmed., This will be a stariling resull and this kind of interpretation
of statute has oot been approved by the honourable Higher Judicial fora,
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The konoueable High Court of Lahore in its judgment reported as 1976
PTD 321 has obesrved as undear--

It I well settied that court should follow the interpretation of
law whick dees mot lead to startling résulls or desirpclive
i, "

¥eeping in view of the above, the legal plea taken by the Learned AR
for the time-barring of appesl beyond the limitation period prescribed
under first proviso to subsection (2) of section 458 of the Sales Tax Act,
1990 is misdicected and not sustainable in law and therefore, is hereby
rejecied,

18. As far as the default surcharpe and penalty. s concermned, we find
that the revenue deparoment has already adjusted the adjudged principle
amount of sales tax against its refund due in consequence of letier of the
appellant mentioned supra. Further at the relevant time the Federal
Board of Reveoue issued the Motification S,R.0. G48(IN2011 daed
25-6-2011 which also applies In the appellant's case as well, The 5.R.O.
in all reads as under:—

"fn exercise of the powers conferred by sectiom 34A of the
Sales Tar Aet, 1999 and rubsection (4) of section 16 of the
Federal Excise Act, 2005, the Federal Government is pleased o
exempt whole of the antount of defanlt surcharge and peaalifes
payable by a person against whom an awcourt of sales tax or
federal excise duty is opmstanding on acconnt of any awdit
observation, audit  reporf, shkow . couwse nofice or any
adjudication order, or who has failed fto pay any amount of
sales tax or federal excise dofy or cleimed inadmissible input
tex credit, adjusteent, refund, drawback or rebate due o any
reason, subject to the condition thar the owtsianding principal

t of sales tax or federal excise dury iz paid by 308 Jure,

2041

2. Benefir of this notification shall rot be avgilable in cases of
Jrandulent refunds or drawback and other tax frouds. "

Keeping in view the aforesaid S.R.0., we allow the request of the
appellant on this score in the lght of the aforesald amnesty order/5.R.0.
dated 25-6-20011 and modify the order-in-original dated 16-8-2010
accordingly.

19, The appeal is disposed of in the manner and to the extent as
indicated above,
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