Sales Tax Case 18/04/2014
Email No. 54-2014

GOVERNMENT OF PAKISTAN
CUSTOMS ATPELLATE TRIBUNAL, BENCII-I1I,
IND FLOOR, JAMIL CHAMBER,
SADDAR, KARACHI

Belore: Ol Niamatullal, Chairman, Islamnabasd,
M. Advan Ahined, Member Judicial-IT, Knracli

Cusgtoms Appeal No. =706 & 70720404 3’38?

hfs. Dewan Farcoque Motors Limited,

8" Floor, Block-A, Finance & Trade Center,
Shahrah-c-Faizal, Karachi

Through its Dircctor (Finance),

M. Nacemuddin Maiik

S0 Saeeduddin Malil

 Appellants.
ﬁ‘urﬁu_s
1.  The Additional Collector of Custams,
Custom House, Farachi.
2. The Collector (Appeals),
A9, SITE Area, Hyderabad. seaffEspondeiis.,

M. Darvesh B Mandhan, Advocate, is present for the aﬁi%a\ﬁt
Mr. Abdul Latif Shar, Inspector, is present for the respondert=

Date of Hearing: 30.01.2084
Date of Crdex: 10.03.2014
ORDER

Mr. Adaan Afmeed, argefi, By this order we propose o

decide Customs Appeal Nos. K-706 & 707/2009 filed by the appellants against the
Order-in-Appeal Neo.12/2009 dated 19.10.2009 passed by the Collector (Appeals),
Customs, Sales Tax & Federal Excise, Hyderabad, as cominon of question ol law
is involved in voth epp zals.

2. Brief facts of the case as reporied are that that M/s. Dewan Farooque
Motars Limited (DFML) is a recognized manufacturer/ assembler aof
Hyundai Shehzore Trucks 2600cc and Hyundai Santro Cars 1000cc having

manufacturing facilities located wt  Budho Talpur, Sajawal, District
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Thatta. The manufacturer is in business since ‘1998-99 and have been
importing CKD Kits of above mentioned vehicles from Ms. Hlyundai
Motors Korea since 2000 through Colleciorate of Customs, Hyderabad,

3. Onscrutiny of the record for the period 14" February, 2007 to
30" June, 2007 of the appellant, it has been found that they have oot
included in the customs value of imported goods the amount of
Royalty/Technical fees payable @ US$S 60 against each and every
manufactured Hyundai Shahzore Trucks 2600cc and Hyundai Santro
Cars 1000cc in terms of Article 32 of Technical License Apreement
executed in between Hyundai Moter Co., South Korea with Dewan
Farooque Motors Ltd on 25" December, 1998. The details are as under:

Modsl Peripd of | Mumberof | Totalamownt | Customs | Sabes Tax | Income | Total duty
imepon FKD Kits {in Pak Rupees) | Eraty payabile B aad inxes
(B . iirporfed of Ryl puvable against pavabis rezpveralila
: bonded) | (Ex- Technical Fee | ngainstilse | the agains on
! | banded) @USEE0 per | Royahy Rovalty | fhe Royeiiy
J CED kit BEICIN amoont Mayaily | Techalead
impord (Exs LT Fee
berdesd)
1 ] ] 4 F [ T ]
Hyundai | Fob, 07 4y ] M6 42 | 2572230 | TET0RE | 290,524 | 6077836
Shabrors Trucki June, 0%
2600ee
Hyondad Samre]  -da- 511 5,997,424 2099059 1 1214478 | SS660 | 3,872,007
Cars | 00es
s 5,750,093

4.  The appellants were required in terms of clauses (d) and (g) of sub-section
(2) of section 25 of the Customs Act, 1969 to include amount of Royalty/
Technical Fee/ License Fee in the customs value of imported CKD Kite. The
relevant provisions read as under:

"{cd}) theee shall also be added to such price, royalties and licensc lees
related to the goods being valued that the buyer must pay, sither
directly or indirectly, as a condition of sale of the goods being
valued, to the extent that such rayalties and fees are not included
in the price actually paid gr payable; and

(e) there shall also be added to such price, the value of any
part of the proceeds of eny subsequent resale, disposal or use
of the imported goods that accrues directly or indirectly ta the
sellers”
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(1)

{iv)

)

18/04/2014

Lustony Appeal No.K-708 & 707:200¢
Adfs, Dewan Faroogue Moors Limited

On the other hand the dufendant is of the view that the issue
of ropalty has becn decided trough the Hon'ble Appeliate

Tribunal’s  decizion in Appeals NoK-512/06, K-80106 and H-
1612008,

In the above mentioned ofders the Hon'hle Appellate Tribunal has
concluded that:

“In the light of what has been stated it is evident that rovalty
payments dispute are not related with the impart being made by
the appellant and ax such they did not fall within the mischief of
Sectlon 25, sub-section 2(d)fe) of the Customs dct, 1969, hence
the demand raised by the respondent was misconceived and
the same is not tenable as the royalties are being paid on
goods which are locally produced amd have no relationship
with the goods being imported by them. The demand so raised &,
thevefore, illegal and the appellant is not Hable o include the
amount of royalty in the transactional value of the imporied goods."

The decision dated 09.04.2008 of the Hon'ble Tribunal in
dppeals  No.K512/06, K- 8006 and H-T61/2008 has been
appeafed against before the Hon'ble Sindh High Cowrt by the
Collectorate of Customs Hyderabad by filing appeal in July,
2008, As the matter i subfudice, therefore, the comments on
this accownt shall not be proper. However, whatever the
decision is made by the Superior Courtr shalf be followed by all
concerned including the Customs Department in its frue spirit,

Coming to the instent case there are sufficient reasons fo concur with
the viewpaint of the depariment. As the deportment’s case i baved
on the express and explicit law enacted by the Parliamemt of the
country af incorporated fn sub clowse (d) wherein it has been
expressly mentioned that their shall be added to the price rayalty and
license fees. Thergfore, [ do hold that the royelties are part and
parcel of the value, Therefore, the amount of royalty should be
included in the value for the assessment of custom duty and other
taxes ar ordained by the law. Consequently it is ordered that Mis
Dewan Faroogue Motors Lid, Sujawal, District Thatta, should pay
Custom Duty and Taxes to the fune of Re 10,750,693/ in terms of
Section 3I2(T) and (2) of the Customs Aet, 1969, Section 36(1) af the
Sales Tax Aet, 1990 and Section [48 of the Income fax Ordinance,
2000 alongwith default swrcharge (to be calculated at the time of
payment of principal amount) in terms of Secrion 34 of the Sales
Tax Aet, 1990, Besides, penalty equivalent 1o ane fime of the velue
af the goods in terms of clause (I4) of Section 156(1} of the

Page 40of 9



Sales Tax Case 18/04/2014
Email No. 54-2014

Pak Law Publication:
Office # 05, Ground Floor, Arshad Mansion, Near Chowk A.G Office, Page 50f 9
Nabha Road Lahore. Ph. 042-37350473 Cell # 0300-8848226



014

Sales Tax Case 18/04/2

Email No. 54-2014 Curhonic Appeal M. 7068 —
M. Dewan Faroogue Motors Linsited.

Since the identical law points, facts, grounds and evidence, this order shall
also apply muiates mutandis o the Jollowing appeal cases. which also

atangs disposed of accordingly.
5.Na. Mame of A ppeilaat A Na, Crder-in=Criginal
[T e Drmn Morory  Laf, Appeal Nagl Q20 -] Mo daled
Karaciy 3 2208 2006~

9. The appellant aggricved and dissatisfied with the Order-in-Appeal
Ne.12/2009 dated 19.10.2009, passed by the Collector {appeals), Customs
Sales Tax & Federal Excise, Hyderabad and filed this appeal before this
Tribunal on the grounds incorporated in the memo of appeals,

10.  The case was fixed for hearing on 30.01.2014. Mr. Darvesh K. tandhan,
Advacate, appeared on behaif of the appellant and Mr. Abdul Lati f Shar, Inspector,
represented the respondeni.

11.  The leamed counsel for the appellants while argued and seek permission for
filing of written arguments as well as which was allowed, The contention raised by
the leamed counsel for the appellant Mr. Darvesh that the show cause notice under
section. 32 (1) and (2) of the Customs Act, 1969 was issued by the customs
authority with mala fide intention end ulterior motive and alleged mis-declaration
of value as prima facic the narration of Emts does not corraborate with their
allegations. He further submitted that all consignments were released by the
tustoms authority witheut any objection. The adjudicating avtherity was issued the
show cause notice under scction 32(3) of the Customs Act, 1969 and not under
section 32 (1) and (2} of the Customs Act, 1969, thus show cause nofice was
without any authority and jurisdiction.

12, Mr. Darvesh has contended that the respondent was not authorized to impose
any fine and penalty on the sppellants for violation of provisions of the Cusioms
Act. He further argued thar the show cause notice was issued on the
recommendation of the Assistant Collecior, Hyderabad which is violation of
provisions under section ;95 of the Customs Act, 1969. The show cause notice was
issued witlhout confianing and confronting the appellant, thus violated the principle
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Cuistonir dpypesd No K706 & 707 2000

s, Dewan Farnoque Mtors Limind
745 Kar, 1986 CLC 1408 Kar, 1993 SCMR. 662, 1991 MLD 1243, (1974) 94 I'TIL
1, (1934) 146 ITR 140 and (1985) 53 Taxation 1 (Teib.). The counsel for the
appellant has prayed that this Hon'ble court may be pleased to pass an order in
favour of the appellants as prayed in the memo of appeal,

13.  Mr. Abdul Latif Shar, inspector has vehemently opposed the contenfions of
the leamed counsel for the appellant and stated that the show cause notice was
correctly issued to the appellants and denied the advance arguments of the
appellant’s counsel. He stated that the appeliant was required under section 25 sub-
section (2) (d} & (e) of the Customs Act to include the amount of Royalty/
Technical Fees/ License Fee paid by them to hire principle in the customs value of
imported CKD Kits in terms of Article 5.2 of Technical License Agreement, The
appellants have evaded legitimate government levies and have therefore, willfully
and deliberately violated the provisions of section 25 sub-section (2) (d) & (&) of
the Customs Act, 1969. The department being aggrieved es sue against the
Coilector of Customs (Appeals), Hyderabad which was referred by the appellant’s
I'I:\mm-'!el and prayed {or dismissal of the appeal of the appellant with special costs.

i

I4. We have heard the learned counsel/ representative as above, examined the
_ltﬂ:ﬂl'd with assistance and comsidered the case law relied upon and come in
conclusion that the department relied the definition of value as contained in section
25 sub-section 2 {d) & (e) of the Customs Act, 1969, The appellant’s counse!l has
argued the issue of Royalty which was decided by the Appellate Tribural vide
Appeals Mo K-512/2006, K-80/2006 and H-169/2008. The leamned representative
of the respondents has stated that the appeal was impugned before Hon'ble High
Court of Sindh but failed to submit any order passed by the superior courts agaiist
such findings which are already reproduced by the forum below.

Pak Law Publication:
Office # 05, Ground Floor, Arshad Mansion, Near Chowk A.G Office, Page 8 of 9
Nabha Road Lahore. Ph. 042-37350473 Cell # 0300-8848226



Sales Tax Case
Email No. 54-2014

Pak Law Publication:

Office # 05, Ground Floor, Arshad Mansion, Near Chowk A.G Office,
Nabha Road Lahore. Ph. 042-37350473 Cell # 0300-8848226

Crestous Apyrend No, K-708 o 7072009
Als, Devean Farovgue Motors Limited.

15, We are fully satisfied with above mentioned reliance/ citations submiiited by

the leamed counsel for the appellants on the point of jurisdiction issue md.

evidence which he produced. The demand raised by the respondents is illegal and
the appellants are not liable to include the amount of Royalty in the transactional
imported goods. This view was held by the Customs Appellate Tribunal, Bench-1
in their judgment in Customs Appeal NoX-512/2006. The impugned ordec-in-
appeal passed by the respondent Mo.2 and applied mutatis mutandis to the case and
failed 1o pass an order separately although the Hon'ble High Court has already
directed the adjudicating authority to pass @ speaking order giving reasoning
separately of each case. The Hon'ble High Court in reported case 2011 PTD 2343
of M/s. Pakistan Telephone Cables Vs. Federation of Pakistan hes already given
direction to the adjudicating authority to decide the malter separately accordingly.

16. We observe thai the impugoed orders suffer from legal and factual in
improprieties, therefore, fact of the show cause notice and impugned orders are,
therefore, set aside. The subject appeals are a:cmdmgl}r allowed as prnpd with
above observations as no order to cost.

17, Order passed accordingly.

G- odf. .

{ Adnih Khmed ) { Ch. Niamatuliah }

Member Judicial-iI Chairman/Member Judicial-1

Karachi Islamabad

18/04/2014
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